§215.18

review and disposition of the unre-
solved portion of the appeal shall con-
tinue (§215.18).

§215.18 Formal review and disposition
procedures.

(a) Scope of review. The Appeal Decid-
ing Officer shall complete a review
based on the appeal record (§215.2) and
the Appeal Reviewing Officer’s rec-
ommendation (§215.19(b)).

(b) Disposition. The Appeal Deciding
Officer shall either:

(1) Issue a written appeal decision
within 45 days following the end of the
appeal-filing period, which affirms or
reverses the Responsible Official’s deci-
sion, either in whole or in part, and
which may include instructions for fur-
ther action. When an appeal decision
involves instructions concerning new
information or changed circumstances,
the Responsible Official must follow
the correction, supplementation, or re-
vision of environmental documentation
and reconsideration of decisions to
take action guidance in FSH 1909.15,
Chapter 10, section 18 and §§215.3, 215.4,
215.11, and 215.12. The Appeal Deciding
Officer shall send a copy of the appeal
decision to the appellant(s), the Appeal
Reviewing Officer, and the Responsible
Official within 5 days; or

(2) Not issue an appeal decision and
so notify the appellant(s) in writing
that an appeal decision will not be
issued and that the Responsible Offi-
cial’s decision constitutes the final
agency action of the Department of Ag-
riculture (§215.15(e)(2)). Notification
shall be sent no sooner than 46 days nor
later than 50 days following the end of
the appeal-filing period.

(c) Final administrative determination.
The Appeal Deciding Officer’s appeal
disposition constitutes the final ad-
ministrative determination of the De-
partment of Agriculture.

§215.19 Appeal Reviewing Officer.

(a) Designation. The Appeal Review-
ing Officer shall be:

(1) Designated by the Chief or des-
ignee, and shall be a line officer at
least at the level of the agency official
who made the initial decision on the
project or activity that is under ap-
peal, who has not participated in the
initial decision and will not be respon-
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sible for implementation of the initial
decision after the appeal is decided; or

(2) Designated by the Secretary in
the case of Chief’s decisions.

(b) Review and recommendation. The
Appeal Reviewing Officer shall review
an appeal and the decision documenta-
tion and make a written recommenda-
tion to the Appeal Deciding Officer on
the disposition of the appeal. That rec-
ommendation shall be released only
upon issuance of an appeal decision.

(c) Multiple appeals. In cases involv-
ing more than one appeal of a decision,
the Appeal Reviewing Officer may con-
solidate appeals and issue one or more
recommendations.

§215.20 Secretary’s authority.

(a) Nothing in this section shall re-
strict the Secretary of Agriculture
from exercising any statutory author-
ity regarding the protection, manage-
ment, or administration of National
Forest System lands.

(b) Decisions of the Secretary of Ag-
riculture or Under Secretary, Natural
Resources and Environment are not
subject to the notice, comment, and
appeal procedures set forth in this
part. A decision by the Secretary or
Under Secretary constitutes the final
administrative determination of the
Department of Agriculture.

§215.21 Judicial proceedings.

It is the position of the Department
of Agriculture that any filing for Fed-
eral judicial review of a decision sub-
ject to appeal is premature and inap-
propriate unless the plaintiff has first
sought to invoke and exhaust the ap-
peal procedures in this part (7 U.S.C.
6912 (e)).

§215.22 Applicability
date.

(a) The notice, comment, and appeal
procedures set out in this part, except
as noted in paragraph (b) below, apply
to all projects and activities for which
legal notice is published pursuant to
§215.5 on or after June 4, 2003.

(b) The provisions concerning elec-
tronic comments (§§215.5(b)(vi-vii) and
215.6(a)(4)(iii)) and electronic appeals
(88215.7(b)(2)(i) and (iii) and 215.15(c)(1)
and (3)) are effective July 7, 2003.

and effective



